A note on
The context of the decision of the Karnataka High Court directing the establishment of Ward Committees in 198 Wards of Bangalore
Urbanisation throws up a variety of complex challenges which are best addressed with deeply democratic processes and by systematically engaging with the affected publics.  That this is the only way to equitably secure a reasonable quality of life for all has been repeatedly acknowledged in various national (Right to Housing Campaign) and international declarations (Rio Declaration, UN Habitat Declaration).  In acknowledgement of this need, the Indian Parliament amended the Constitution in 1992 and brought into effect the Constitutional 74th Amendment (Nagarpalika) Act, which, along with the Constitutional 73rd Amendment (Pachayat Raj) Act, sought to fulfil a long pending Constitutional promise of decentralising administration and devolving power to the people through the 3rd tier of governance, directly elected Nagarpalikas for urban areas and the Panchayat Raj institutions for rural areas that would remain undisturbed by any political consideration or compulsions, as had become the norm in the post-independent period.

Since then while many State Governments have considerably devolved powers to the Panchayat Raj institutions, both in obedience to the Constitutional mandate and also as a part of the political process (securing electoral votes), there has been substantive neglect of similar conformance in decentralising urban governance.  For the latter, the decades old practice of centralised administration, such as through State appointed Administrators, through largely unaccountable para-statal agencies (such as the Bangalore Development Authority, Bangalore-Mysore Infrastructure Corridor Area Planning Authority),  through unrepresentative and elite forums (Bangalore Agenda Task Force - BATF, Agenda for Bangalore Infrastructure Development – ABIDE), etc. has continued. This has resulted in marginal and ritual compliance with the Nagarpalika Act.  At best, elections have been held regularly to Corporations, and sometimes even that Constitutional Right of citizenry has been cheated by citing various lame excuses, such as revision of electoral rolls, leaving, for instance, Bangalore without an elected body between 2006 and 2010.  It was only because of public protests, and consequent interventions by the Courts that elections were held at all.

This clearly indicates that regardless of the political party in power at the State, the general thrust in urban governance has been to manage cities through highly centralised systems garnering political and administrative power in the hands of a few, essentially the MLAs and the Cabinet, as a matter of fact the Chief Minister.  This is indicative in the overwhelming attention various Chief Ministers in recent times have provided in attending to the affairs of large metropolises such as Bangalore, while utterly neglecting the interests of people in the rest of the State.  Meanwhile, elected Corporations have been provided tokenistic powers and this has largely resulted in Corporators ritualistically toeing their party line, and rarely, if ever, operating as legitimate representatives of their constituencies to represent the real issues of the people.  It has also been generally experienced that once Corporators are elected to the Municipal Corporation, they are almost entirely unaccountable to the citizenry, at least till the next election.  

This reality, and a variety of political and extra-political considerations, has ensured that administration of urban areas has been almost entirely centralised, thus defeating the very purpose of the Nagarpalika Act which was to ensure people were directly engaged in managing and governing their cities.  Things have got out of hand as a result.  Administrators have come and gone; Bangalore has had 4 Commissioners in less than a year!  Problems have become increasingly complex as well: the garbage crisis, encroachment of public spaces, chaotic functioning of our streets, poor planning, water crisis, dysmal financial administration, decreasing support of health and educational services, weak attention to the needs of the urban poor, increasing homelessness, etc. are some of the indicators of the challenges now before us. The demand for transparency, accountability and progressive action in urban administration has substantially grown, despite, or perhaps because of, evidence of massive corruption in municipal affairs that has repeatedly surfaced.  

The upshot of all this has been that in a climate of weak political leadership, there has been a phenomenal increase in citizen participation in various urban issues in recent decades.  People have organised themselves to address specific concerns or even overarching matters of municipal governance.   And centralisation of municipal administration has been repeatedly identified as a definite and major cause for the abysmal state of affairs in our cities.  

In the Public Interest Litigation filed by Environment Support Group to tackle the current garbage crisis, a prayer seeks the Court's intervention in the thorough and effective implementation of the Nagarpalika Act. 

“Issue an appropriate order directing the 1st Respondent BBMP and the 4th Respondent State of Karnataka to institute with due dispatch all necessary measures to decentralise the management of waste generated in urban areas and to enable progressive and responsible citizen involvement in the same, as is mandated in the Constitutional 74th Amendment (Nagarpalika) Act.”
ESG also demonstrated to the Court that securing this Constitutional promise is a popular demand as well.  For instance, when ESG ran an online campaign demanding decentralisation of administration of solid waste management as a prerequisite to resolving the garbage crisis, over 1300 people signed in the matter of just 3 days!  (A copy of ESG's PIL WP 46532/2012 along with the online petition is accessible at: www.esgindia.org.) 

This evidence was presented in Court which is  addressing with great concern the prevailing garbage crisis in response to ESG's PIL that is being heard in connection with those filed earlier by Mr. G. R. Mohan (WP No. 30450/2012 ) and Ms. Kavita Shankar (WP 24739/2012).  Of course, arguments have also been advanced in the process of these hearings that the only way out is to supersede the civic body and manage the crisis directly from the CM's office, proposals which the Court has quickly dismissed.
If all the orders of the Karnataka Court in this matter are reviewed, it is clear that the Court has systematically pushed for transparency and public accountability in civic administration as a major determinant to resolving complex urban issues.  For instance, it may be observed that the Principal Division Bench constituted by then Chief Justice Mr. Vikramjit Sen and Justice Mrs. B. V. Nagarathna, which heard the matter for several months, found it essential to direct that the only way out of the prevailing garbage crisis is to segregate waste at source and ensure that the segregated waste is managed at the ward and sub-ward levels, thus limiting the very need for land-filling – a major cause for destroyed villages and rural livelihoods around the metropolis.
The Petitions are now being heard by the Bench constituted by Justice Mr. N. Kumar and Justice Mrs. B. V. Nagarathna.  In recent hearings, this Bench has observed with considerable concern that despite such clear and specific directions to decentralise solid waste management very little action positive action has followed, and the problem of waste management has become increasingly confounding.  In its interim directions issued on 7th January 2013, which was subsequently revised on 10th January 2013, the Court has held that the prevailing garbage management crisis is the direct consequence of lack of effective decentralisation and engagement of people in municipal administration.  In specific terms the Court has identified that the lethargic response of the State and Corporation in establishment of Ward Committees is the causative factor for the civic agency operating always in a crisis mode.  Even though people are keen to step up and help in managing their neighbourhoods, and the cities therefore, the active resistance on the part of the State and Corporation to enable public involvement in civic administration is a major reason for the persistence of the solid waste management problem.  Such a situation, the Court observed, could soon create newer crises.
Taking all this into consideration, the Court decided that the only way forward would be to ensure Ward Committees were immediately constituted.  It noted that this is a long pending requirement per Article 243S (introduced by way of the Constitutional 74th Amendment) and the subsequent amendments to the Karnataka Municipal Corporation Act in 1994 and 2011 to bring state laws in conformance with the Central statute.  Arguments were advanced by the Counsels representating BBMP and the State that this is a deliberate process which would require considerable time.  The Court found this argument to be specious and a possible tactic to further delay the process of citizen engagement in municipal administration.  It clarified that it could not tolerate any further delay in ensuring compliance with this Constitutional guarantee, and pointed to certain Notifications issued by the State that sought to institute Ward Committees in large urban areas on “such date” as the Government thought fit, which, to the Court, was evidence of the State deceiving people of their rights by engaging in bureaucratic language of deception.  It was in this context that the Court directed that BBMP would hold a special meeting on 15th January 2013 to pass necessary resolutions to institute Ward Committees in every ward, and ensure these committees were functional by a deadline: 21st January 2013.  
In compliance with this direction the BBMP Council met and after considerable debate has passed the following resolution
:
“Resolution: BBMP while accepting the government's and Court's directive to form ward committees, requests BBMP Commissioner to ask the State government to review its KMC Amdt. Act since it provides no reservation for the OBCs on ward committees and since no Rules/bye-laws have been framed for ward committees. It also requests him to bring these matters to the attention of the Hon'ble High Court.”
A snapshot of the original Kannada resolution is as follows:
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A report of the debate in the BBMP Council is appended as Annexure A.
- -

Note prepared by Leo F. Saldanha with inputs from Bhargavi S. Rao and Abhayraj Naik

Environment Support Group
www.esgindia.org
Annexure A:
Main points discussed in the special meeting of the BBMP Council held on 15th January 2013 in obedience of the directions of the Karnataka High Court on the matter of establishment of  Ward Committees.
 
Discussion:  

 
Padmanabha Reddy (JDS):  

· We are pained by the poor image given to BBMP Council and corporators by the Court and media due to the maladministration of officials, especially legal cell of BBMP.  

· JD(S) has given 10 names for each ward already.  

· Rules & Bye-laws to the KMC Amdt. Act were supposed to be framed within six months of passing the Amdt. Act.  

· Bye-laws were supposed to be framed by BBMP. This is a failure of the administration. 

 
Gunashekar (Cong):  

· It was the Congress government which brought the 74th CAA.  But BJP government has failed to form the ward committees even three years after the Council was formed. 

· In the KMC Amdt. Act on ward committees, there is no reservation for OBCs in the ward committees which is against the principle of social justice.

· KMC Amdt. Act  says Ward Committees should take decisions and send minutes and proceedings to BBMP.  When officials don't take action on submissions made by councillors in the Council itself will they take action when we send the minutes and proceedings of the ward committees? 

· Only responsibilities and no financial and administrative powers have been given to ward committees.  How can we discharge the responsibilites?  Can we terminate contracts or cancel bill payments when contractors don't perform?  Kerala has given its ward committees executive and financial powers. 

· The Model Nagararaj Bill sent by the Centre says a Finance committee shoud be constituted within the ward committee.which means that they should be given financial powers.  Ward committees should prepare the ward budget.  Where are these powers?  

· Penalties can be imposed by ward committees (I think he means in the Model Nagararaj Bill)  but this is not mentioned in the Amdt. Act.

· Give the ward committees the power to even float tenders for garbage contracts.  Councillors had asked that the garbage contracts should be issued ward-wise, but officials did not follow that.in the tenders. 

· Mayor should have been given executive powers

· Without bye-laws being in place, ward committes cannot function.  How will they transact business?

· The Amdt. Act gives the government power to remove difficulties.  Commissioner should write to the State government for reservation for OBCs and give adequate powers to ward committees. 

· Ward committees are one of the nine municipal authorities as they have been given constituional status.  An amendment is needed to incorporate this.

· As listed in the 12th Schedule, planning and urban poverty alleviation functions should be devolved to ward committees.  

· Officials have given false information to the Court.  What action have you taken against them.
Mayor:  Mayor and councillors have no powers/rights.  Only the Council and Standing Committees have rights/powers.

 
Unnamed councillor:  Giving funds to ward committees may result in the funds being misused just as the RTI Act is being used to blackmail people.  Suggest some amendments to the Act and ask for more time from the Court.

 
Thimme Gowda (JDS):  

· The Amdt. Act says two NGOs should be nominated to the ward committees which are registered  and have functioned for three years.  It is difficult to find such NGOs.  What is the alternative when we cannot find such NGOs?  

· If some councillors have not submitted the 10 names, only they should be disqualified by the Court and the whole BBMP Council should not be superceded because of a few councillors.
M.Nagaraj (Cong.):  Ward committees will bring in transparency.  But BJP itself does not seem keen to bring in ward committees.  Let them say that they are for it.
 
K. Chandrashekar (Cong.):  

· Only 3 or 4 councillors about this Amdt. Act passed in January 2011.  Copies of it were not given to all councillors.    

· We have to recognise that this Amdt. Act was passed only because it was a condition under the JNNURM and the Centre had withheld funds becasue this Amdt. had not been passed. 

· If a councillor does not recommend the 10 names, the Amdt Act gives the power of nominating the ten members to the Commissioner.  

· The  Bye-laws can be framed in two days and submitted to the Court along with the names of ward committee members.
Resolution: BBMP while accepting the government's and Court's directive to form ward committees, requests BBMP Commissioner to ask the State government to review its KMC Amdt. Act since it provides no reservation for the OBCs on ward committees and since no Rules/bye-laws have been framed for ward committees. It also requests him to bring these matters to the attention of the Hon'ble High Court.
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Report of the BBMP Council meeting provided by Kathyayini Chamaraj (CIVIC Bangalore) and Vinay Sreenivasa (Alternative Law Forum).
�	Translation as offered by Kathyayini Chamaraj who observed the proceedings.





